§134.406

§134.406 Review of the administrative
record.

(a) Except as provided in §134.407, any
proceeding conducted under this sub-
part shall be decided solely on a review
of the written administrative record.

(b) The Administrative Law Judge’s
review is limited to determining
whether the Agency’s determination is
arbitrary, capricious, or contrary to
law. As long as the Agency’s deter-
mination is reasonable, the Adminis-
trative Law Judge must uphold it on
appeal.

() The administrative record must
contain all documents that are rel-
evant to the determination on appeal
before the Administrative Law Judge
and upon which the SBA decision-
maker relied. The administrative
record, however, need not contain all
documents pertaining to the peti-
tioner. For example, the administra-
tive record in a termination proceeding
need not include the Participant’s en-
tire business plan file, documents per-
taining to specific 8(a) contracts, or
the firm’s application for participation
in the 8(a) BD program if they are un-
related to the termination action. The
petitioner may object to the absence of
a document, previously submitted to or
sent by SBA, which the petitioner be-
lieves was erroneously omitted from
the administrative record.

(d) Where the Agency files its answer
to the appeal petition after the date
specified in §134.206, the Administra-
tive Law Judge may decline to consider
the answer and base his or her decision
solely on a review of the administra-
tive record.

(e) The Administrative Law Judge
may remand a case to the AA/8(a)BD
(or, in the case of a denial of a request
for waiver under §124.515 of this title,
to the Administrator) for further con-
sideration if he or she determines that,
due to the absence in the written ad-
ministrative record of the reasons upon
which the determination was based,
the administrative record is insuffi-
ciently complete to decide whether the
determination is arbitrary, capricious
or contrary to law, or where it is clear-
ly apparent from the record that SBA
made an erroneous factual finding (e.g.,
SBA double counted an asset of an in-
dividual claiming disadvantaged sta-
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tus) or a mistake of law (e.g., SBA ap-
plied the wrong regulatory provision in
evaluating the case). Such a remand
will be for a period of 10 working days.

§134.407 Evidence beyond the record
and discovery.

(@) The Administrative Law Judge
may not admit evidence beyond the
written administrative record nor per-
mit any form of discovery unless he or
she first determines that the peti-
tioner, upon written submission, has
made a substantial showing, based on
credible evidence and not mere allega-
tion, that the Agency determination in
question may have resulted from bad
faith or improper behavior.

(1) Prior to any such determination,
the Administrative Law Judge must
permit SBA to respond in writing to
any allegations of bad faith or im-
proper behavior.

(2) Upon a determination by the Ad-
ministrative Law Judge that the peti-
tioner has made such a substantial
showing, the Administrative Law
Judge may permit appropriate discov-
ery, and accept relevant evidence be-
yond the written administrative
record, which is specifically limited to
the alleged bad faith or improper be-
havior.

(b) A determination by the Adminis-
trative Law Judge that the required
showing set forth in paragraph (a) of
this section has been made does not
shift the burden of proof, which contin-
ues to rest with the petitioner.

§134.408 Decision on appeal.

(a) A decision of the Administrative
Law Judge under this subpart is the
final agency decision, and is binding on
the parties.

(b) The Administrative Law Judge
shall issue a decision, insofar as prac-
ticable, within 90 days after an appeal
petition is filed. If the Administrative
Law Judge does not issue a decision
within 90 days after an appeal petition
is filed, he or she must indicate the
reason that the 90-day time limit has
not been met in the decision, when

issued.
() The Administrative Law Judge
may reconsider an appeal decision

within 20 days of the decision if there
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is a clear showing of an error of fact or
law material to the decision.

Subpart E—Implementation of the
Equal Access to Justice Act

SOURCE: 61 FR 2683, Jan. 29, 1996. Redesig-
nated at 63 FR 35766, June 30, 1998.

§134.501 What is the purpose of this
subpart?

The Equal Access to Justice Act, 5
U.S.C. 504, establishes procedures by
which prevailing parties in certain ad-
ministrative proceedings may apply for
reimbursement of fees and other ex-
penses. Eligible parties may receive
awards when they prevail over SBA,
unless SBA'’s position in the proceeding
was ‘“‘substantially justified”” or, as
provided in §134.405(b), special cir-
cumstances make an award unjust. The
rules of this subpart explain which
OHA proceedings are covered, who may
be eligible for an award of fees and ex-
penses, and how to apply for such an
award.

§134.502 Under what circumstances
may | apply for reimbursement?

You may apply for reimbursement
under this subpart if you meet the eli-
gibility requirements in §134.406 and
you prevail over SBA in a final deci-
sion in:

(@) The type of administrative pro-
ceeding which qualifies as an ‘“‘adver-
sary adjudication’’ under §134.403; or

(b) An ancillary or subsidiary issue in
that administrative proceeding that is
sufficiently significant and discrete to
merit treatment as a separate unit; or

(c) A matter which the agency orders
to be determined as an ‘‘adversary ad-
judication” under 5 U.S.C. 554.

§134.503 What is an adversary adju-
dication?

For purposes of this subpart, adver-
sary adjudications are administrative
proceedings before OHA which involve
SBA as a party and which are required
to be conducted by an Administrative
Law Judge (““ALJ’’). These adjudica-
tions (‘‘administrative proceedings’)
include those proceedings listed in
§134.102 (a), (i), and (j)(1), but do not in-
clude other OHA proceedings such as
those listed in §134.102(k). In order for

§134.506

an administrative proceeding to qual-
ify, SBA must have been represented
by counsel or by another representa-
tive who enters an appearance and par-
ticipates in the proceeding.

§134.504 What benefits may | claim?

You may seek reimbursement for cer-
tain reasonable fees and expenses in-
curred in prosecuting or defending a
claim in an administrative proceeding.

§134.505 Under what circumstances
are fees and expenses reimburs-
able?

(a) If you are a prevailing eligible
party, you may receive an award for
reasonable fees and expenses unless the
position of the agency in the proceed-
ing is found by the ALJ to be ‘‘substan-
tially justified’”’, or special cir-
cumstances exist which make an award
unjust. The “‘position of the agency”
includes not only the position taken by
SBA in the administrative proceeding,
but also the position which it took in
the action which led to the administra-
tive proceeding. No presumption arises
that SBA’s position was not substan-
tially justified simply because it did
not prevail in a proceeding. However,
upon your assertion that the position
of SBA was not substantially justified,
SBA will be required to establish that
its position was reasonable in fact and
law.

(b) The ALJ may reduce or deny an
award for reimbursement if you have
unreasonably protracted the adminis-
trative proceeding or if other special
circumstances would make the award
unjust.

(c) Awards for fees and expenses in-
curred before the date on which an ad-
ministrative proceeding was initiated
are allowable only if you can dem-
onstrate that they were reasonably in-
curred in preparation for the proceed-
ing.

§134.506 Who is eligible for possible
reimbursement?

(a) You are eligible for possible reim-
bursement if:

(1) You are an individual, owner of an
unincorporated business, partnership,
corporation, association, organization,
or unit of local government; and
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